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Abstract

The Rule-Making Power of the Supreme Court*

SANG-HYEON JEON*™*

The rule-making power of the Supreme Court(“the rule-making power”)
originated from Anglo-American judicial system. In the United Kingdom and the United
States, the court-rules enacted by the Supreme Court function as de facto laws.
Congressional control over the rules is maintained.

In our judicial system, The rule-making power was introduced through the U.S.
Military Government and the establishment of the Constitution. The Article 108 of the
Constitution of Korea(“Article 108”) stipulates the rule-making power for judicial
proceedings, internal discipline and regulations on administrative matters of the courts.

The principle of statutory reservation does not apply to the rules of the Supreme
Court that fall under Article 108, and the Supreme Court may establish and regulate
rules without statutory delegation. However, the Non-delegation Doctrine still applies
to the court-rule, which means that the National Assembly should regulate essential
matters related to the guarantee of basic rights through enacting law. The Article 108
clarifies the supremacy of the law over the court-rules. Accordingly, the court-rules in
conflict with statutory regulation cannot be valid, while the National Assembly can deny
the effect of the court-rules at any time by enacting a law that conflicts with the rules.
In reality, most of the matters related to judicial proceedings, internal discipline and
regulations on administrative matters of the courts are governed by the laws enacted
by the National Assembly, and only technical and minor matters are regulated through
the court-rules. It means that the tension between the judicial rule-making power and
democratic control over the judicial power is not so serious.

The principle of rule against blanket delegation, being applied to the law
delegating legislative power to subordinate statutes, is intended to clarify the scope of
the delegated legislative power. The principle does not apply to the law which delegates
the legislative power to the Supreme Court for regulating the matters that fall under
the Article 108, because the Supreme Court, in that case, has the rule-making power
derived from the the Constitution. On the other hand, delegating legislative power to

*This article was funded by the 2022 Research Fund of the Seoul National University Law
Research Institute, donated by the Seoul National University Law Foundation.
** Associate Professor, School of Law, Seoul National University
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the Supreme Court for regulating matters that do not fall under Article 108, the
principle is applied in order to clarify the scope of the legislative power that is

conferred to the Supreme Court.

[Key Words] Court Rule, Rule-Making Power, Rule of Procedure, Supreme Court,
Statutory Reservation, Non-delegation Doctrine, The Principle of the
Rule against Blanket Delegation



